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L  INTRODUCTION Puilg hotorg
The United States Department of Transportahon (“Department” or

“DOT"”) welcomes the opportunity to participate in the reassessment of the
criteria utilized by the Surface Transportation Bo: “Board” or“STB”) to
consider major railroad mergers and consolidatio: ix Parte No. 582 (Sub-No.
1), Advance Notice of Proposed Rulemakmg (served 'March 31, 2000)
(“ANPRM”). As Secretary Slater stated at the hearing in March, the
railroad industry has undergone significant’ changes in the last twenty years;
investment and productivity have increased, rates and costs have declined, and
the Class I rail sector has become more and miore concentrated. The prospect of
even more consolidations in the next few years makes i }unperanve that the
Board ensure that the standards by which it judges rr ergers will continue to
protect and enhance the publ.. interest. Given the vital ni :
underlying this proceeding, we have iindertaken a series of outreach meetings
with railroads, shippers and other transportahon—related groups. What we have
learned from those meetings has shaped our views.:

DOT shares the Board’s concern with th implic huns of an "endgame
state of the railroad industry, which could lead to tw iajor transcontinental .-
carriers. We cannot predict whether such an industry s
bad for the transportation system and the country. Much dependson the * -
circumstances of future mdxvxdual“ ransactions. oWever, as we stated i m our
pnor wntten comments and as Secretary Slater N phas1zed in March, we

any merger fmm nowon must’ nder
carrier: system mherently brmgs, i



consolidation of major systems can raise 31gmﬁcant and unanticipated

integration problems in the short run. Larger and larger railroads may also pose
ongoing management challenges that could stymie the introduction of operating
efficiencies. These risks may not be outweighe y public gains. While the
potential for productivity improvements from parallel consolidations has long
been recognized, most studies indicate few pubhc benefits from end-to-end
mergers such as those we would likely expect in the future

We in no way recommend that future mergers be rejected out of hand.
Nevertheless, given the present conditio istry, applicants should face
much greater hurdles than those in past edi inimi
risks. As we discuss more fully below,
evidence of the steps they would take !
beneﬁts If approved mergers should

the need of today s railroads to rest ;
market will not stand still, and nei
urge the Board to act expeditiously
process rapidly, even before its sel
as Secretary Slater indicated in Marc
by which the merger standards can be re
authority to refine its criteria in the con
authority many times in the past when st dictated the need fora
change. The STB can use this rulemaking to outline the' major changes in merger
review policy, and improve the policy as necessary fining the scope of
particular proceedings.

re not the only procedure
ard always has the
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The Department s initial comments’ focus on steps the v v







communities eligible for environmental mmgauon, and require more careful
planning and investment to avoid congeshon problems at urban crossings..

Combinations that involve raﬂroads o
issues that are qualitatively different than’ _thos presented in mergers of U.S.
carriers. The Board should explore these issues in cach case; the record theteby
created will provide a basis to- address any problems encountered.

DOT believes that the Board is correct in'its dec:sxon to move from a case-
by-case approach to one that attempts in each erger to focus on the
“downstream” effects that consohdatxon would have, however illusive, on an
already concentrated mdustry i :

L. MERGER-RELATED SAFETY Issm;-"

required apphcants to work w1th the Federal leroa ‘Administration (“FRA?Y) to
i ensure that safe operations will be

will operate safely once the acqui _'tz 1s,c
acquired/merged properties will be
applicable regulations, proposed
technology and personnel) and p
currently thirteen different items requu-e tobe addressed in each apphcant’ 5.
plan, ranging from track and structures to dispatching perations | to mformahon
systems compatlblhty




(“NS”) and Csx Transportatlon (”CSX”) and
National (“CN”) and Tllinois Central (“IC”)::
33388, Decision No. 89 (served July 23; 1998)(511
No 33556 Deasmn No. 37 (served: May 25,

~2000. FRA' s MOU w1th
’fo_r up to 5'years of

NS (w1thm their own systems and in’
compared to the same pre-merger pe
problems at. all three compames ha

acquisition, and would'expect to
any merger ! under evaluatmn '







‘Counc that gr w ut of a pre‘merger agreemen
between the apphcants and the Natlo : ‘ ,







equipment, access to other railroads, or grantmg another carrier trackage rights
to maintain service lavels.

The Department recognizes that not every contingency can be planned for -
and that there are substantial prachcal l,mb}ems with guaranteeing that :

available on short nouce to maintain certam lei(
what is at issue is meetmg projected s servxce level

railroad workmg temporanly to assista camer rithia post-merger service -
problem. The Department believes that, »lmut aand in concert with other
service performance safeguards; contmgency plans would help minimize post-
merger service disruptions. e

E. Service Guarantees

The Department also recommends that  and shippers or shipper
groups should be strongly encouxaged to enter into contractual agreements that
guarantee minimum levels of service during the post-merger transition penod
We believe that servme  guarantees. prov1de 1 check agamst over-confidence or.

transporlatmn sen 1ce, rate dlscounts, ori v
service guarantee could be worked out between;the appllcams and the L
individual sl'uppets and shipper groups, and sho d e'tazlored to fit specxﬁc .

merger cases. :

guarantees were not met, then the apphcants 0
agreed—upon damages or yrowde for ag U




The Board hasa mec_hamsm available that could fit well mto










comment on six 1mt1at1ves to enhance c mpetit

4 ly raises pricing 1ssues,
but extends to probable effects on resour: Ce

on somety

DOT has exammed the Board's: su ges
the above contextof productxve and’ aﬂocahv effi ency,’focusmg pru“tanly on
the probable joining of the major Eastern and W estern railroads in end-to-end -
mergers spanning the Mldwest gateways

AMmM_meQgtﬂ@ya

The major beneﬁts to soaety from raﬂ my from the opportunity -
for the merging carriers to realize economies of scale, density, and scope, all of
which can reduce the resource costs to society of providing rail service. A '
recently completed research study commissi ed by FRA confirms the results of
earher studies: it fmds that there are few ornosuch scale econon’ues that canbe..

hreatened by merger
— w1th some reservatxons Preservmg joint-line routmg. ophons does/provide -

Condmomng a merger to requlre open gateways may.; unduly penahze he
merging carriers 1f other, ‘competing carri ' gateway are not

‘The merged ' uldbesub;ectto
joint-line competition | from the non-mduded came:shz could be prevented
from competing for; =lin




may be excluswely aerved bya camer and demed
' g, BV here sw1tch1

years have hnuted ‘competitive alte_matlves; with o
ehmmanon of: geographlc vcompehho 1asa reahsti




provided gmdehnes for shipper rehef
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service levels,
consider app.




in turn, cause'raﬂgoad servu:e dlsrupnon

they can no loriger make adeq .
extent that their shippers cannot seciire other €

1 promptly compensate
the short line and reglonal raxlroads for event osses_ resultmg fromc. "atlng

temporary removal of
service dxsrupho 5 OC










carriers’ input in merging Class I service integration planning could be enefxaalf'
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should also expl re 'opnons to _
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certam mtermodal terminals.
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